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INTRODUCTION

Treaty entitlements to hunt, fish, and gathe natural
resources in the Great Lakes region have bewmome
increasingly contentious since the early nineteen
seventies, coinciding with a peiod of fedeal Indian
policy that has been described as “Tribal Sdf-
determination.” Thisrenewal of interest by native peopl e
has paralleled eventsin the Padfic northwest where a
landmark decision by federal judge Gearge Boldtin 1974
set the stage for asuccession of casesthat haverevitalized
tribal fisheriesall over the United States. One of the most
recent conflicts to gain public attention is the dispute
between the State of Minnesotaand theMilleLacsBand
of Chippewa Indians over exercise of treaty rights
reserved by the Indians in the Treaty of 1837. The Mille
Lacs case is particular ly interesting because it revisits a
number of issues already addressed by earlier court
decisions. It is being litigated at a time when prior
experience with a very similar situation in Wisconsin
provides an opportunity for reasonall e speaulation asto
theresource management outcomes should the Minnesata
Indianshave their rights (as they see them) reaffirmed at
the appellate court level.

This paper documents the current situation in Minnesota
and Wisconsin through the succession of treaties and
court cases. We will examine the nature o the rights
themselves and ther current reduction to contemporary
practice. Intheprocess, | hopeto further definetheissues
and identify common misperceptions about the exercise
of treaty rights in a multicultural context.

A BRIEF HISTORY OF INDIAN RELATIONS

The earliest European settlers in North America
established their new homes on a continent aready
occupied by over 400 independent nations. Most Indian
tribes welcomed or tolgatedthe arrival of Eurgpeansand
began to actively trade land and resourcesfor Eurgoean
goods. Deloria and Lytle (1983) asaibe the European
interface with Indians to the theologica beliefs of
Franci sco de Vitoria who conduded that Indians were
true owners of the land. Thus, it was appropriatefor the
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Spaniards to travd and trade in Narth America, but they
could not claim titleby discovery, asthiswas appropriate
only for property without ownershi p. Treatiesthenceforth
becametheindgrumentsfar legd and political inter course
between Indian scieties and Europeans (Deloria and
Lytle, 1983). The importance of reagnition o Indian
societies was manifest in faomal alliances auch as that
between the Iroquois Confederacy and English colonists
in their disputeswith French colonigs at the outset of the
French and Indian Warsin 1763 (Pevar, 1992).

Formalization of the relationship between the U.S.
government and Indians is expressed in the U.S
Congtitution in Artides | and Il. In the Commerce
Clause, the Constitution specifies (Art. 1, Sect. 8, clause
3): “ Congress shall have the Power .. to regulate
Commerce with foreign Nations, ... and with the Indian
Tribes.” Inthe Treaty Clause ( Art. |1, Sect. 2, clause 2),
the President is empowered “ by and with the advice and
conent of the Senate, to make treaties,...” This text
establishes the basis for the contention today that state
governmentshave no jurisdiction in Indian affairsunless
specifically authorized by Congress.?

In the first few decades of existence of the new United
States government, treaties continued as a means of
ensuring peaceful relationshipsbetween | ndiansand non-
Indians, and they became inaeasingly important as
instruments of land trander between Indians and the
United States. In asuccession of cases beginning in 1823,
the Supreme Court under Chief Justice John Marshall
beganto interpret Indian nations as “ domesticdependent
nations’ tha enjoyed a sovereignty entitling them to
govern themselves and to engage in politicd relations
with the federal government (Deloria and Lytle, 1983).

These early decisi ons, t he Cherokee cases, may have been
“the two mostinfluential decisionsin all of Indian law”
(Canby, 1988). The first, Cherokee Nation v. Georgia,
established Indian tribes as political oveeignsin the
limited sense d domestic dependent nations. In
Wor cester v. Georgia, Chief Justice Marshall’s opinion
isthefoundation of jurisdictional law that excludes states
from powe over Indian affairs (Canby, 1988). Preddent



Andrew Jacksn’s refusal to enfarce the Supreme Court
ruling in Worcester v. Georgia was a harbinger of a
multitude of policy reversals and inconsistencies that
would doudIndian rdations over thefdlowing century

Indian law schd ars® recognize several critical periadsin
development of fedaa Indian policy (Table 1). Canby
(1988) notes that policies toward Indians were often
undertaken to set aright conditions that had further
deteriorated in Indian communities as a consequence of
previous administrative or legd action. The effi cacy of
this approach is evident in the frequency of reversalsin
policies toward Indians. From 1828-1934 there was an
initial attempt toseparate I ndiansfrom white settlersfirst
by rel ocatinglndiansfurther westward, and subsequently
by sequestering Indians on specified reservati ons. When
these tactics failed to limit conflicts between cultures,
forcible assimilation was attampted by dfeing land
patents to individual Indians if they would adgot an
agrarian lifestyle (General Allotment Act of 1887). After
the required period of residency or improvement, the
individualswho had been granted title totheir land were
free to sell it. This resuted in rapid diminution of
territories under Indian contrd and ownership. Fram the
138 million acres under tribd ownershipin 1887, only 48
million acres remained in 1934 when the allament
system was abolished (Canby, 1988).

The adver se effects that the Genera Allotment Act had
inflicced upon Indians were dow to be dficialy
recognized, but in 1926, Seaetary of the Interior Hubert
Work commissioned a revealing study on the sodal and
economic status of Indians (Deloria and Lytle, 1983).
Published in 1928, the Meriam Report* disclosed a
witheing array of examplesand documentation of policy
gone wrong. Canditions among the Indians weresaid to
be so deplarable that the veracity o the repart itself was
questioned, precipitating yet another round of
invedtigation before ubstantiveremedial legislation cauld
be enacted. Finaly, in 1934, the Indi an Reor ganization
Act (Whed er-Howard Act) terminated the policy of
allatment and provided gpportunities far Indian tribes to
organize themselves into effective self-governing units
(Deloriaand Lytle, 1983).

The Indian Reorganization Act, and after it, the two
identifiable periods in Indian policy that bring us tothe
present, are continuing testimony to thefad that thee
has never been closure to the issue of how much land
remains under the control of Indians, or how much
federal assistance is implied by the trust relationship
between the U.S. government and its “domestic
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dependentnations.” Addtothisthe additional complexity
of Indian activities off-reservation and the reciprocal
problem of how non-Indian activities off-reservation
impact Indian life, and the stageis set for the recent and
continuing controversiesover | ndian use of fish, wildlife,
and water resources.

TREATY ENTITLEMENTS TO HARVESTABLE
RESOURCES

Indian entitlementto huntandfishfreeof stateregulati on
on reservations established by treaty is rarely contested.
Even Public Law 280 which extended state authority to a
number of civil and criminal matters on Indian land
explicitly exempts these activities from state control
(Clinton et al., 1991). The question that has been broadly
chalenged is that of Indian fishing off reservations on
land ceded by treatyto thefederal government duringthe
last century. Jurisdictional problemsin these cases range
form questions about the extinguishment of the treaties
themselves to interpretation of the intent of the treati es
and, ultimately, to definitions of when it is apprgpriate
and legd far states to intervene in the harvesting
activities. Even after the legal issues have (apparently)
been settled, non-Indian interests regularly question
whether or nat the best interests d conservation and
regional economics have been served.

Except for limited reference toearlier casesasneeded for
clarification of conaepts or precedents, the following
discussion will deal with the case currently under
liti gati on in the State of Minnesota, and its predecessor,
the Voigt case in Wisconsin. These cases invdve the
Treaty of 1837 in which the Chippewa nation of Indians
ceded to the U.S. government a tract of land extending
from north-central Wisconsin on the east to central
Minnesota on the west (Fig. 1). Chippewa entitlements
remaining in the Wisconsin portion of the ceded territory
werelitigated in a succession of cases (Vagt) beginning
in 1973in U.S Disfrict Court for the Western District of
Wiswmonsin. Setlement for the Wiscondn judicial district
(‘including condderation o theentitlements pursuant to
the Treaty of 1842) was achieved with the decision of
District Judge Barbara B. Crabb in Lac Courte Oreilles
v. State of Wisconsin (LCO VIII) in 1991 (Satz, 1991).
Interpr etati on of the entitlements of the Treaty of 1837
arebeing litigated again in Minnesatasi mply becausethe
judicid boundari estoday leavethe Minnesotajurisdiction
withthe U.S. District Court for theDistrict of Minnesaa.



Beforeidentifying theissues, it isimportant torecognize
legal traditions relating to treaties. Judicial scholars
identify four “canons of construction” or principles of
interpretati oninregard to treaties (Satz, 1991): 1) treaties
areto be construed in favor of the Indians; 2) ambiguous
language in treaies must be rewlved in favor of the
Indians, 3) treaties must be construed as the Indans
would have understood them when they were negotiated;
and, 4) treaty rights may not be extinguished by mere
implication, but rather explicit adion must be taken in
“clear language” in orde to abrogate them.

This apparently paternalistic interpretation of treaties
derives from a recognition that the “unletter ed peoples’
negatiating these treaties were not an equal linguistic
foaing with the English-speaking representatives o the
U.S. government. It is a0 clear that the specia trust
relationship between the U.S. government and Indians
requires the government to behave as a guardian to its
wards (Chief JusticeMarshall’ slanguageinthe Cherokee
cases). The fourth canon above aso relates to what has
becane known as the" reserved rights doctrine.” Delaria
and Lytle (1983) encapsulate this idea by stating the
treati esresaveto thelndiansall rightsthat have not been
explicitly granted away. The language o the Supreme
Court in United Sates v. Winans is particularly
informative where it says a treatyis “na a grant of right
to the Indians, but a grant of rights from them — a
reservation of those not granted.”® Thus, express
provison for food-gathering rights is not necessary to
establish their existence (Clinton, et al., 1991).

One additional legal definition, the principle of
usufructuary rights, is necessary as a preamble to
consderation of the midwvegern cases Usufruduary
rights are a special category of property ri ghtsthat confer
usage privileges upon the holder of those rights. These
privileges may bereseavedfrom sal ein pend ng transfers
of title, asiscommonly donein cases of water or mineral
rights. It has often been argued that conti nuing uses of
ceded territories by Indians for hunting, fishing, and
gathering are merely usufructuary rights, not transferred
with land title unless explicitly extinguished.

RESOURCE MANAGEMENT ISSUES IN THE
TREATY CONTEXT

Issues requiring resolution in the Michigan, Wiscansin,
and Minnesota cases fal into two broad categories of
concerns, existence or continuation of rights, and
“conservation” of natural resources. Whilethese are yet

56

to be fully resolved in Minnesota, the autcome o the
Michigan and Wisconsn cases may provide ind cations
of what to expect in Minnesota.

Existenceof Indian rightsto continuehunting and fishing
on the ceded lands have been interpreted asusufructuary
rights and upheld by the courts. Specific languagein the
treaties of 1837, 1842 and 1854 reserves those rights:

Treaty of 1837, ARTICLE 5: “The privilege of
hunting, fishing, and gathering the wild rice,
upon thelands, therivers and thelakesincl uded
in the teritory ceded, is guaranteed to the
Indi ans, during the pleasure of the President of
the United States.”

Treaty of 1842, ARTICLE II: “The Indians
stipulate for the right of hunting on the ceded
territory, with the other usual privileges of
occupancy, until required to remove by the
President of theUnited Sates,..."

Treaty of 1854, ARTICLE 11: “And such of
them as reside in the territory hereby ceded,
shall have the right to hunt and fish theein,
until otherwise ordeaed by the President.”

The qud ifying language in these passages suggeststo a
moden reade that the President would have “unbridled
discretion” to extingui shtheusufructuary rights (Clinton,
et a., 1991).

In 1850, Preddent Taylor, & the requed of Indian dfars
offidals and Alexande Ramsy, Governor do the
Minnesota Territory, issued an orde revdking the
WisconsinIndian’ susufructuaryrights and removing the
Chippewato their unceded lands (reservation). Taylor's
order was broadly unpopular with the Wisconsin
legislature and citizens of the region south of Lake
Superior (Satz, 1991). The order was inddinitely
suspended in August o 1851, “until the final
determination of the President...” (Satz, 1991). Taylor's
successor, Mill ard Fill more, uponmeetinginW ashi ngton
in Juneof 1852 with adelegation of Chippewa headed by
Chief Buffalo (then in his nineties), is though to have
permanently rescinded the remova order. Although no
written recard has been found confirming this, an
executive order cannot exceed the scopeof the authority
delegated by Congress (in the treaty) so legal schdars
have general ly concluded that the Removal Or der of 1850
was invalid (Clinton, et a., 1991).



Modern juristsarethusfaced with the prablem of judging
whether or not the usufructuary rights of the Chi ppewa
continue to exist. Canon 3 above requires an
interpr etati on of howthe Ind ans peceivedthequalifying
condtions at the time the treaties were signed. Judge
Doyle (LCO case), in interpreting the writings of both
Indian and non-Indian observers at the signing of the
Treaty of 1842, concluded that the Indians had been
assured that they would not be required to move from the
territory unless they miskehaved, i.e. “made war, or
otherwise acted violently against whites.” (Satz, 1991).
Absent evidence of such misbehavior on the pat of the
Indians the courts have upheld the continui ng existence
of usufructuary rightsin the Wisconsi n case.

Thefinal issuein the Wisconsin case regarding existence
of the property rights foaused upon determining “how
much of the resource base” the Chippewa were entitl ed
to. In concluding Phase | of the trial (LCO I11), Judge
Doyle ruled that the Indians could harvest pgant and
animal resources throughout the ceded territories to an
extent necessary to maintain for themselvesa“modest or
moderate” standard of living. Shortly thereafter, Judge
Doyle died, leaving the Voig cas to Judge Babara
Crabb.

Continuing in the “economics phase” of the case,
plai nti ffs® argued before the Crabb court that a modest
standard of living might reasonably be judged caincident
with a “zero savings’ level of incame, a demographic
statistic available from U.S. Census Bureau tables. For
northern Wisconsin, this would amount to an annual
household income of approximatdy $ 21,000. These
ensued extensive testimony regar ding the abundance of
consumable fish, deer, waterfomd and wild rice
throughout the ceded territory. Retail market prices
corresponding to fish, red meat, chicken and other
consumables were then tendered for calculation of
resource values. It was even suggested that black bear gall
bladders, worth several hundred dollars apiece on the
aphrodisiac market, might be included inthe eval uation.
L ong before the evidence had been compl etely reviewed,
it was clear that the aggregate value of edible resources
would not even come close to providing a modest
standard of living with the householdsof the nearly 7500
tribal membersliving on o near reservationsin the ceded
territori es. Thisresult wassubsequently reflected in Judge
Crabb’s final opinion”: Plaintiffs modest living needs
cannot be met from the present available harvest even if
plai nti ffswerephysically capabl e of harvesting, gathering
and processing it.” If thel ogic of the economic phase of
thetrial were to be pursued, the obvious result woul d be
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that the Indians would be entitled to the entire annual
harvest of conaumable resources across the ceded
territories

InthePacific northwest, Judge Bol d® had all ocated 50 per
cent of the allowabl e harvest (defined below) to Indian
interests. There, the treaties explicitly gated that the
Indianswould have“ Theright of taking fish at usual and
accustomed grounds...in conmonwith all atizensofthe
Territory, ... “ During the economics phase of the
Wisconsin trial, state attorneys petitioned the court to
make asimilar allocation in Wisoonsin, but Judge Crabb,
acknowledging the language in the western treaties,’
refused to grant the State request, stating that she could
find nosuch language in these treaties (Treaties of 1837
and 1842). Three years later, overcome by pragmatism
and a well-entrench resort industry based upon
recreational fishing, Judge Crabb conduded: “The
standard of a madest living doesnot provide a practical
way to ddermine the plaintiff’s share d the harvest
potential o the ceded territary.” Inacolossa reversd of
her earlier thinking, her final judgment declared: “All of
the harvestable natural resources to which plaintiffs
retain ausufructuary right are declar ed to be apportioned
equally between the plaintiffs and all other persons, ...”
The enormity of this provision was not lost on (then)
Attorney General James E. Doyle, J.2° who counted
Judge Crabb’'s concluson among seven significant
victories for Wisconsin in this case.™

The outcome of the 1979 Fox dedsion,? Voigt (LCO),
and other midwestern cases clearly established that
hunting, fishing and gathering rights continue to exist
under Nineteenth Century treaties The consequences are
that a real competition arisesbetween Indians and non-
Indians; for accessto publidy-held resources Jug asthe
1974 Boldt decision in the Pacific northwest affected
fishing in hundreds of streams and dozens of watersheds,
s0 too did the cases in Wi scons n and Michigan invol ve
hundreds of lakes and thousands of acres of puldic land.
The combinad aress of the treaties of 1836, 1937 and
1842 (Fig. 1) included the northern onethird of
Wisconsin and over half the land mass of Michigan.
Resolution of the issues would require even further
definitions of the lands and waters remaining within the
provisions of the treaties.

The smplest boundary disputes were resolved by
returning to the language of the treaties in defining the
“metesandbounds’ of thelandsceded. But camplications
arose wherethecession boundar iesprojected acrosswater



bodies rather than following the “natural” shoreline.
Since the treaties referred to landmarks for demarcation
of boundari es it became necessary to further define the
entitlements for those cawes in which the imaginay
boundary line crossed the open waters of alake.

In dedding the boundary issuein State v. Gurnoe et al.,
theWisconsin SupremeCourt (1972) found that theright
of Indians to fish on Lake Superior had been guar anteed
in the treaty of 1854 (Whaley and Brestte 1994). The
Michigan Supreme Caurt (1971) in People v. Jondreau,
ruled (in keeping with the second canon of constr uction
above ) that the Keweenaw Bay Indians, living on the
shoreof LakeSuperior, wauld haveundergoaod the “right
to fish” meant “ right to fish on Keweenaw Bay,” even
though the waters of Lake Superior were not explicitly
identified within the “ceded teritory.” This reasoning
was extended in Lac Courte Oreilles v. Sate of
Wisconsin (LCOII1), where the court concluded tha the
I ndianswould haveunderstood (canon 3) “that theywere
guaranteed the right to make a moderate standard of
living off the land and the waters in and abutting
(emphasis added) the ceded territory.”

CONSERVATION ISSUES

With “territoria” and “treaty existence” issues at rest in
the Wisconsin case, the remaining questions revolve
aroundseveal topicsin the sphere o “canservation.” As
noted earlie, federal law prohibitsstatesfram interfering
in the affairs of Indians except in the interests of
conservation and publicsafety (Clinton, et al.,1991). An
argument for state autharity to cantrol off-reservation
Indian hunting and fishi ng must therefor e be justi fied on
these grounds.

Conser vation issue s n treaty cases have covered a broad
spectrum of individual topics, including methods of
capture, quantities of resources to be taken and the
management authority and protocols governing the
harvest. It is generallyagreed that “ conservation” means
utilization of living resources in such a manner that the
sustained productivity of the stock or species is not
jeopardized by the harvest. Thisisan embodiment of the
common noti on that fish and wildl ife resources annually
produce a “surplus’ of biomass that can be harvested
without endangering the reprodudivepotential o future
productivity of the resource. It isimportant to recagnize
that this sense of “conservation” has never been at issue
with Indian or non-Indianinterests. All have agr eed that
any all ocation refersto what might reasonably be taken as
asustai nable harvest, and that no oneis entitled to utilize
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theresource if no such surplusexigs. Nevertheless, there
has continually been a re-statement of suspidon in the
non-Indian community that “conservation” will not be
served if Indians use dficient modes of capturein taking
thefish or wildlife. In examining the fishing contr oversy
arising from tribal interests in salmon and steelhead
fishing during the decade of the sixties in the Pacific
northwest, the American Friends Service Committee
(Anon. 1970, p. 191) concluded:

“However read and serious the problems of
conservaion, they are not the basis o this
controversy. Thereal issueisthe attitude of the
wholesocigy toward difference.”

Nor wasthe Pacific northwest the only theater in which
the “conservation” question may simply have been a
facadeto cove amore odiousdesigntowrest control over
fish and wildlife from Indians. In analysis of the Fox
dedsion, historian Robert Doherty arguesthat control of
resource management by thestatemay havebeen amore
compelling motive for the Sate of Michigan than the
conservation issue (Doherty, 1990, Chapter 7).

IntheWisconsin case, much of the public outcry centered
on spearing fpawning walleye in the spring. The
Chi ppewa proposed to use madern boats, steel-pronged
spears, headlamps and el ectric trolling motors to pursue
fish in shallow wate after nightfall. While an outspoken
publicwasinclined to suggest thatthe Ind ans should use
birch-bark cances, wooden spears and pinetorches, the
courts found that no such constr aints were expressed or
implied in the treaties, nor have any such constraints
been characteristic of the development of non-Indian
fisheries sincethe signing of thetreaties. It might further
be argued that the very provision o firearms and steel
traps to the Indiansin consideraion of their ons of
land to the U.S. government testifi es to the expectation
that the Indans would employ “ moden” methads of
captureintheir pursuit of fish and game.

Opposition to spear fishing also included notions of a
“sense of fair chase’ (‘anon-Indian cultura perspective
) coupled with two biologica rationaes which have
become regular features of the management mythology
perpetuat ed by our conservation agencies, specifically: 1)
that killing animas during the annua reproductive
season ishiologically unsound; and 2) that taking females
is biologically injurious to the stock.

Belief in these tenets is so strongly held by the general
publicthatitisna necessary for agency administratorsto



promulgate falsehoods in respect to the biological
requirementsfor conservaion. Benign refusal to debunk
unfounded public migperceptions is suffident to
perpetuate those myths. Again, in the northwest cases
(Anon. 1970):

“The state attempting to estabish its own
‘unified control, has endeavored to regulate
Indian off-reservation fishing. Because a net in
ariver can bock itthough less efficiently than
a dam for real estate devel opment or pover —
the attack has been based on conservation:
Indiansendanger the‘ seed sock faor thefuture.’
The argument ignores the fact that al sal mon
are ‘seed godk.” It ignores the dfects o the
sportsmen’s fishing on the same rivers, with
diffeent gear but in far greater numbers.”

Thefirst of thesemyths can ke digelled Smply by asking
the rhetorical question: What is the reproductive
difference to the stock if a parti cular female iskilled ( by
a spear) ten minutes before she wauld have spawned,
rather than sixmonthsearlier (in therecrestiond fishery)
? The second myth is somewhat more diffiault to dismiss
as anyane can seethat the number o foalsin a heard of
horses is directly related to the number of mares.
Nevertheless, fisheries hologists recognize that
“recruitment overfishing” is often not a pr oblem because
“ahandful of fish can produce millions of eggs which, if
they al hatched and wurvived, would be mare than
adequateto ensure future recruitment,” (Gulland, 1983).

The critical issue, of course, is how many fish will be
killed, from all forces of mortdity combined in a
particular year. Thus, the efficiency of the gear is
irrelevant as long as the total catch can be controlled.

In the Wiscansin case, the popular misconception o the
“innate dangers in fishing efficient gear” (nets and
spears) prevailed in juxtaposition with the court’s
recognition of the need for biologi caly sound control of
the fishery (endnote 7 preceding):

“Regulation of plaintiffs off-reservation
usufructuary rights to harvest walleye and
muskellunge .. is reserved to plaintiffs on the
condition that they enact and keep in force a
management plan that provides for the
regulati on of their members in accardance with
biologically sound prindples necessary for the
conservaetion of the species ... “ The efficient
gear safe harvest level [emphasis added] shall
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be determined by themethads described in the
opinion and arder of this court ...”

Methods by which a “safe harvest level” would be
deter mined were suppli ed by the Wismonsin Depatment
of Naturd Resources(Hansen, et al., 1991). They provide
amechanism to adjust the allowable harvest (by efficient
gear) downward in accordance with the “rdiability” of
the etimates of abundance of the targeted fishery
resources.

The Crabb decision aso required the Wisconsin
Depatment of Naturd Resources(WDNR) toimplanent
a plan to control the recreational fishery to prevent
overfishing, espedally for thosewatersdeclaredastargets
for the Indian spear fishery. The plan invdved reducing
the traditional walleye daily bag li mit from five fish per
day to alesser number in accordance with the proportion
of the safe harvest level that tribal fisherman would
“declare” by March 15 each year. Fa example, if the
tribes declared an intent to take 60 percent of the safe
harvest levd from a paticular lake the WDNR would be
obligated to reducethe daily bag limit onthat lake to two
fish per day (Anon. 1991, Table 11).

To see the theoretical impact of the tribal fishery in
Wisoonsin, let usexaminetheactual determination o the
numbeas of fish to be taken in the spear fishery in
accordance with the ruling of the Crabb caurt. State
guidelines for an “acceptade “ maxi mum ex ploitation
rate have long been sa a 35 per cent of the adult stock of
walleye. The Crabb decision allocates a maximum of 50
percent of that amaunt to Indianinterest, but thelndians
may declare an intent to harvest less than their full
entitlement. Typicd ly, they have stated an intent to take
areduced per centage of their enti tlement that will allow
the WDNR to set the daily bag limit at 2-3 fish (Anon.
1995). Each spring, before the spawning seaon, the
Indiansidentify the watersthey intendto fish so that fish
popul ation estimatesand enforcement pr epar ationscanbe
made. Since spearing isregarded as an “eficient’ gear,
a further “safety factor” is applied to arrive at a fina
catch quota that can be allocated among the fishermen.
The safety factor may diminish the availabl e fish target
by aslittle as 35 percent if the population egimate isno
more than a year old, or, asmuch as 20 pecent if the
estimate is dd or impredse. Each fisherman is then
issued a permit to take a per-determined number of fish
from the specified water body on aparticular date. These
fish will be duly counted and measured at a specified
launching/landing site by a conservation officer at the
condusion of the fishing occagon.



Say that a particular lake is thought to have a recent
popul ation estimate of one thousand adult walleye.
Suppose the I ndi ans declar e that they want to take all of
their entitlement. The numbers available for the catch
guota then become: (pop.est.) (Max. exploitation rate)
(Indians’ declared interest) (“harvest safety factor”), or
numerically, (1000) (0.35) (1.00)(0.35)=123 fish. Say,
further, that 10 fishermen express an interest in spearing
those fish, the result is that each licensee is issued a
permit to take a dozen fish. Now, suppose that the
Indians declare that they would only want to take 60
percent of their entitlement, but the population size is
known only from atwo-year -old estimat e (safety factor of
30%). Our quotacal culation now becames: (1000) (0.35)
(0.60) (0.30)= 63 fish. Suppose further that there is a
light wind resulting in choppy surface water during the
evening specified for the fishing, and, that this condition
causes only 75 percent of the quotato betaken, or 47fish.
If the population egtimate were approximately carrect in
thefirst scenario above, theadual exploitation ratewould
then be a maximum of 12.3 pecent. Similarly, if
condtionsdescribed in thesecond scenario prevailed, the
actual exploitation rate would havebeen 6.3 percent.

The overal result of intensi ve walleye management in
Wisconsin since the Crabb decision has been a tribal
guota ranging from 39-45 thousand walleye, with an
actual annua harvest (1991-1995) of 25,100 fish by
sparing and netting (Anon., 1995). Cred aurveys
estimated an angling harvest (kill) of 320,000 fish per
year since 1990. Angler catch (including released fish)
average of 1,200,000 from 1990-194. Anders still
accaunt for over 90 percent of the catch from ove 800
lakes known to be inhabited by walleye. Annual
exploi tati on rate by tribal spearingin 153 lakeswith good
natural reproduction has ranged from 4-20 percent,
averaging 5 percent (Anon., 1995).

In fishery management terms, the number of adult
wad leye population estimates has grown from an annual
average of less than a dozen prior to 1986 to morethan
40. Fall surveys to estimate abundance of juvenile fish
have grown to over 200 annually. In the few yearsthat
have transpired since the reactivation of the tribal
fisheries, thisfishery hasgone from acondition inwhich
exploi tati on rates had occadonally exceeded 50 percent
to one which iscond stently within the accepted range of
management objectives It isnow better understood and
better regulated than any othe fishery of its 9ze inthe
midwest. These remains a degree of dissatisfaction with
the current situation in the minds of many treaty rights
advocates. It is cl ear from the numbers presented above
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that the Chippewa are na ye takingevenhalf of what the
court hasidentified astheir entitlement. It remainsto be
seen whether or not this will change without further
intervention of the court.

Total costs for the state's treaty fishery assessment
program are expected to exaeed $ 1.2 million annually
(Anon., 1991), leading the Senate Select Committee on
Indian Affairsto concludethat “ The cost of managingthe
ceded territory fishery represantsonly asmall percentage
of the value of benditsderived from the fishery ... the
value of the ceded territory fisher to the state economy, in
1985 was estimated at$ 240million ... Thevalue .. tothe
Chi ppewa sod ety and culture isimmeasurable.” (Anon.,
1991).

PROGNOSISFOR THE MINNESOTA FISHERIES
IN TERRITORIES CEDED IN THE TREATY OF
1837

OnJanuary 29, 1997, fedea Judge Michael Davisissued
his Memor andum Opi nion and Order®® in the case of The
Mille Lacs Band of Chippewa Indians et al. v. Sate of
Minnesota, et al. Hissummary judgment found i n favor
of the Indans in early evey point contested by the
litigants. If the Davis opinion were to be fully
implemented, the state would not have sole management
authority to regulatetribal hunting and fishing, but would
be required to cooperate with the Mille Lacs Band in
reaching agreement on acceptable harvest levds. Theae
would be no explicit alocation of 50 percent of the
harvestable surplus to eithe of the parties, nor would
tribal interests be prohibited from prosecuting a treaty
fishery inany

portion of those lakes that are partially within the ceded
territory.

State attorneys moved quickly to appeal the Davis
decisi on and property owvnersin the region around Mille
Lacs Lake petitioned the U.S. Eighth Circuit Court of
Appealsto stay the Davisorder unti| the appeal could be
heard. The latter maion was granted on the
undergandingthat theappeal wauld be heard early in the
summe of 1997. The appellate court agreed however to
allow a modest harves of walleye this spring for
ceremonial pur poses.

In attempting to resol ve treaty huntingand fishing rights
in the midwest, we have learned much about Indian and
non-Indian cultures. We havwe come to undergand
ourselves and our impact on fish populations. We know



more of our ovn higory and of the waysin which legal
precedents help to shgpe the future. We can nowv more
fully appreciate the conclusions reached over aquarter of
a century ago in the Pacific northwest (Anon. 1970, p.
191).

“The Indians look at fishing and fishing rights
differently, and they fish in different ways.
Difference is nearly intolerable in a society
which expects conformity in behavior and
outlook — one which tends to equate equal
treatment with identical treatment, acceptade
behavi or with conforming behavi or, i ntegration
with assimiliation. The Indians' right to fish in
differentways and under differentrulesisfelt by
many non-Indians to be completely
inappropriate, and the connection of fishing
right with identity to be nonsense. Hostility rises
from thethreat presented by the differences, not
from danger to thefish. Effortsto control Indian
fishing have been rationalized around
congervation, but they have recognized neither
the pervasive impatance of environmental
changes nor the questions of humanness.”

In accepting the Crabbded sion, leaders of the six bands
of Wismnsin Chippeva explained thdr rationale in
foregaing their right to further appeal:**

“ ... They do this as a gesture of peace and
friendship towards the people of Wisconsin, in
agpirit they hopemay some day be reciprocated
on the part of the general citizenry and officials
of thisstate.”

Will similar gestures of peace and friendship towards
Indian people be reciprocated by the people of
Minnesota? We shall see.
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Table 1.

Critical periods in post-Columbian-North American Indian policy.

Designation

Approximate dates

Characteristic policies

relocation

Tribal independence 1492-1787 Each nation controlled its own culture and territories

European dilemma 1530-1787 Title by discovery was inapplicable if the Indians did not
provoke a "just war" with Spain

Northwest Ordinance 1787-1828 Treaties between nations acknowledged as "sovereign" in the
Northwest Ordinance (1787)

Removal and 1828-1887 Removal of Indians to reservations to reduce interaction with

refocation non-indians

General Allotment Act 1887-1934 Attempt to force assimilation of Indians intn white society

(Dawes Act of ©87) by allotment of Indian lands to individuals

Indian Reorganization 1934-1953 Responding to the Meriam report of 1928, prevented further
loss of tribal land holdings

Termination and 1953-1968 Termination of federal recognition of some reservations and

monetary inducement for relocation to urban centers (Public

Tribal
self-determination

1968-present

Renewed attempts to provide opportunity for Indian
self-determination (Indian Civil Rights Act of 1968)
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